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Consumer Product Safety Commission § 1061.6 

wants to enforce its own requirement 
that is preempted, the State or local 
government must seek an exemption 
from the Commission before any such 
enforcement. The Commission may, by 
regulation, exempt a State or local re-
quirement from preemption if it finds 
that the State or local requirement af-
fords a significantly higher degree of 
protection than the Commission’s stat-
ute, standard, or regulation, and that 
it does not unduly burden interstate 
commerce. Such findings must be in-
cluded in any exemption regulation. 

§ 1061.4 Threshold requirements for 
applications for exemption. 

(a) The Commission will consider an 
application for preemption on its mer-
its, only if the application dem-
onstrates all of the following: 

(1) The State or local requirement 
has been enacted or issued in final form 
by an authorized official or instrumen-
tality of the State or local govern-
ment. For purposes of this section, a 
State or local requirement may be con-
sidered to have been enacted or issued 
in final form even though it is pre-
empted by a Commission standard or 
regulation. 

(2) The applicant is an official or in-
strumentality of a State or local gov-
ernment having authority to act for, or 
on behalf of, that government in apply-
ing for an exemption from preemption 
for the safety requirement referred to 
in the application. 

(3) The State or local requirement is 
preempted under a Commission statu-
tory preemption provision by a Com-
mission statute, standard, or regula-
tion. A State or local requirement is 
preempted if the following tests are 
met: 

(i) There is a Commission statute, 
standard, or regulation in effect that is 
applicable to the product covered by 
the State or local requirement. 

(ii) The Commission statute, stand-
ard, or regulation is designated as hav-
ing a preemptive effect under a statu-
tory preemption provision. 

(iii) The State or local requirement 
is designed to protect against the same 
risk of injury or illness as that ad-
dressed by the Commission statute, 
standard, or regulation. 

(iv) The State or local requirement is 
not identical to the Commission stat-
ute, standard, or regulation. 

(b) State and local governments may 
contact the Commission’s Office of the 
General Counsel to obtain informal ad-
vice on whether a State or local re-
quirement meets the threshold require-
ments of paragraph (a) of this section. 

§ 1061.5 Form of applications for ex-
emption. 

An application for exemption shall: 
(a) Be written in the English lan-

guage. 
(b) Clearly indicate that it is an ap-

plication for an exemption from pre-
emption by a Commission statute, 
standard, or regulation. 

(c) Identify the State or local re-
quirement that is the subject of the ap-
plication and give the date it was en-
acted or issued in final form. 

(d) Identify the specific Commission 
statute, standard, or regulation that is 
believed to preempt the State or local 
requirement. 

(e) Contain the name and address of 
the person, branch, department, agen-
cy, or other instrumentality of the 
State or local government that should 
be notified of the Commission’s actions 
concerning the application. 

(f) Document the applicant’s author-
ity to act for, or on behalf of, the State 
or local government in applying for an 
exemption from preemption for the 
particular safety requirement in ques-
tion. 

(g) Be signed by an individual having 
authority to apply for the exemption 
from federal preemption on behalf of 
the applicant. 

(h) Be submitted, in five copies, to 
the Secretary, Consumer Product Safe-
ty Commission, Washington, DC 20207. 

§ 1061.6 Contents of applications for 
exemption. 

Applications for exemption shall in-
clude the information specified in 
§§ 1061.7 through 1061.10. More gen-
erally, a State or local government 
seeking an exemption should provide 
the Commission with the most com-
plete information possible in support of 
the findings the Commission is re-
quired to make in issuing an exemption 

VerDate Aug<04>2004 14:21 Jan 14, 2005 Jkt 205052 PO 00000 Frm 00139 Fmt 8010 Sfmt 8010 Y:\SGML\205052T.XXX 205052T


